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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 (FTC) 
SONITPUR:: TEZPUR 

 
Sessions Case No. 194 of 2012 

Under section 302 I.P.C 
(Arising out of G.R. Case No. 1711 of 2011) 

 
State of Assam 

-Vs- 
               Chanchal Mandal    ... Accused 

 
Present 

Ms. A. Ajitsaria, AJS, 
Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 
 
Date of Evidence : 03.12.2013, 04.01.2014, 04.06.2014, 24.09.2014,  

      28.11.2013 
 
Date of Argument : 29.5.2016 
 
Date of Judgment : 2.6.2016 
 
 
For the State : Sri Khemraj Adhikary, Addl. Public Prosecutor 
 
For the Accused : Sri P.S Sethi, Advocate 

 
 
 

J U D G M E N T 

 
1. The prosecution case, in a nutshell, is that, an FIR was lodged on 

11.8.2011 by Smti Lakhi Mandal stating, inter alia, that on 28.7.2011 in the 

evening her brother-in-law, Sri Chancal Mandal entered into quarrel with 

her husband, Jaydeb Mandal in connection with matters related to land and 

that he assaulted her husband with one wooden lathi, causing grievous 

injuries to him. It was further stated that Jaydeb Mandal was taken and 

admitted at Rangapara hospital from where, he was referred to Tezpur Civil 

Hospital. The informant further stated that on the next day i.e. 29.7.2011, 

her husband was referred from Tezpur Civil Hospital to GMCH, Guwahati 

where during treatment, her husband expired on 10.8.2011 at about 8.30 

AM. The informant further stated pursuant thereto, post mortem 
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examination was conducted on the dead body of her husband after which, 

the dead body was brought to Rangapara and cremated. The same was 

registered as Rangapara PS Case No. 182/2011 u/s 447/302 IPC. 

  
2. After due investigation, charge-sheet was submitted against the 

accused person, namely, Chanchal Mandal under section 447/302 IPC.  

 
3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court 

of Sessions for trial by the Judicial Magistrate 1st Class, Tezpur.  

 
4. After hearing both sides and on perusal of the police report 

furnished u/s 173 of the Cr. P.C, formal charge u/s 302 IPC was framed, 

read over and explained to the accused to which he pleaded not guilty and 

claimed to be tried. Hence, this trial.  

 

5. In support of the case, the prosecution examined nine witnesses 

and defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was 

examined u/s 313 of the CrP.C. 

 

POINTS FOR THE DETERMINATION 

Whether the accused on 28.7.2011 assaulted Jaydeb Mandal with a 

wooden stick, as a result of which he sustained grievous injuries as died on 

10.8.2011 ? 

 

7. I have carefully examined the evidence on record and heard 

arguments of both sides.  

DECISION  AND REASONS THEREOF 

 

8. PW 1, Dr Amarjyoti Patwary deposed that on 10.08.2011 at about 1 

PM, on police requisition vide Bhangagarh PS GDE No.309 dated 10.8.2011, 
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he examined the dead body of Jaydeb Mandal @ Jaydev Mandol, which 

was being identified by Home Guard Hanif Ali Choudhury and Sanjay 

Mandol, son of the deceased. PW 1 stated that on examination he found 

rigor mortis was fully established. PW 1 detected the following injuries on 

the dead body of Jaydev Mandal: 

(i) Stitched wound covered by dark brown scab, on removal of 

which, one laceration which was bevelled over the left parietal 

eminance of size 3 cm x 1 cm scalp deep, was found. 

(ii) Scalp: as described and contused in the left mastoid and 

temporal area; Scull and vertebra healthy, 

(iii) Membrane: Bilateral sub-dural haemorrhage present, Brain 

congested” 

PW 1 stated that no other injury was present. PW 1 stated that all the 

viscera of thorax and abdomen were congested. Stomach contained fluidy 

material without suspicious smell. PW 1 opined that the cause of death was 

due to coma as a result of head injury which was anti-mortem and caused 

by blunt impact. PW 1 stated that Jaydeb Mandal expired about 4-6 hours 

before examination. PW 1 exhibited the Post Mortem Report as Ext. 1. 

 

9. In cross examination, PW 1 stated that only one lacerated injury on 

the scalp was found on the dead body. PW 1 stated that in the PM report an 

error had occurred, in as much as, date and time of examination was shown 

as 12.8.11 at 1 pm whereas it was done on 10.8.2011, as shown in all other 

documents. PW 1 stated that it was not possible to sustain the type of injury 

as seen in the dead body by way of fall as it was in the vertex (Parietal area) 

which is an inaccessible area. PW 1 denied the suggestion that that the type 

of injury could be sustained because of fall.  

 

10. PW 2, Smt. Lakhi Mandal stated that the accused was her brother-

in-law. PW 2 stated that there was a quarrel between her late husband 

namely, Jaydeb Mandal and the accused, with regard to land matters. PW 
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2 stated that her husband had consumed alcohol and that during the 

quarrel he fell down in a ditch and sustained injuries on his head and 

thereafter he was taken to Rangapara Civil Hospital where, he was given 

first aid and sent home. PW 2 further stated that on the next as her 

husband still was in pain, he was taken to Rangapara Civil Hospital, again, 

and from there, they were asked to take him to Kanaklata Civil Hospital, 

only to be subsequently, referred to GMCH.  PW 2 stated that Jaydeb 

Mandal was admitted in GMCH for about 13 days and subsequently he 

died, there. PW 2 stated that after the death of her husband, villagers 

asked her to lodge a case against her brother-in-law and therefore she had 

lodged FIR (Ext. 2) . PW 2 stated that her statement before the police too, 

was tutored by her co-villagers and neighbours. PW 2 stated that she had 

no complaint against her brother-in-law, since her husband had died 

because of having fallen down after consuming alcohol. The defence 

declined to cross examine PW 2. 

 

11. PW 3, Smt.  Sangita Mandal stated that the accused was her father-

in-law and the brother of the deceased Jaydeb Mandal. PW 3 stated that 

incident took place about 2 years back. At about 10 pm at night, quarrel in 

connection with matters related to land had taken place between the 

accused and her father-in-law. PW 3 stated that her father-in-law, in anger, 

came out of the house to assault the accused, but he himself fell down and 

sustained injury. PW 3 stated that they took the injured to Rangapara 

where he was given treatment and thereafter her father-in-law, was 

brought home. PW 3 stated that on the next day, they had again taken 

Jaydeb Mandal to Rangapara Civil Hospital since Jaydeb Mandal was having 

pain, however Jaydeb was referred to Kanaklata Civil Hospital and 

subsequently to GMCH, Guwahati. PW 3 stated that her father-in-law was 

admitted for about 10-12 days in GMCH, after which, he expired. PW 3 

stated that after the death of her father-in-law, she wrote the FIR (Ext. 2) 

as dictated to her by her co villagers. PW 3 stated that she had stated 

before the police in the manner as tutored to her by her relatives and co-
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villagers. PW 3 stated that the accused had not caused the death of her 

father-in-law. The defence declined to cross examine PW 3.  

 

12. PW 4, Sri Sanjay Mandal stated that the accused was his uncle and 

Jaydeb Mandal was his father. On the date of occurrence, at about 10 pm 

at night in July, 2011 there ensued a quarrel between his father and the 

accused. PW 4 stated that his father in a drunkard condition, went forward 

to hit the accused but fell down on the bricks in a ditch. PW 4 stated that 

they immediately took him to Rangapara Civil Hospital since he was not 

well. PW 4 stated that his father was referred to GMCH, Guwahati where, 

he expired after 12-13 days. PW 4 further stated that after returning from 

the hospital, the villagers told them to lodge FIR and his wife, accordingly, 

wrote the FIR and his mother lodged FIR. PW 4 stated that all of them 

deposed before the police in the manner as tutored by co-villagers by 

implicating the accused. PW 4 stated that the accused did not cause his 

father‟s death; he died because of having fallen down after consuming 

alcohol. PW 4 stated that he had nothing to say against the accused. The 

defence declined to cross examine PW 4.    

 

13. PW 5, Sri Kiranlal Bhaishnav deposed that on 12.8.2011, he was 

posted as Judicial Magistrate, First Class, Sonitpur, Tezpur. On that day the 

SDJM, Sadar, Tezpur, by order (Ext 3), entrusted him to record the 

confessional statement of the accused Chanchal Mandal. PW 5 stated that 

thereafter, when the accused was produced before him, he informed the 

accused Chanchal Mandal that he was not bound to confess and if he 

confessed, the same could be used against him. PW 5 stated that inspite of 

knowing and understanding the same, the accused showed his willingness 

to confess. However, he/PW 5 had not recorded the confession on the 

same date and gave time to the accused for reflection. PW 5 stated that he 

sent the accused to judicial custody till 16.8.2011. PW 5 further stated that 

on 16.8.2011, when the accused was produced before him from jail, he 

again explained to the accused that he was not bound to confess and the 
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same could be used against him. PW 5 stated that thereafter too, when the 

accused showed his willingness to confess, he/PW 5 being satisfied that the 

accused was confessing voluntarily, recorded his confession. PW 5 

exhibited orders dated 12.8.2011 and 16.8.2011 as Ext 4 and Ext 5 

respectively. PW 5 also exhibited the duly filled up form for recording 

confessional statement which as Ext. 6, which he/PW 5, stated was 

recorded by him as per the true and correct version, as narrated to him by 

the accused, Chanchal Mandal. PW 5 stated that he had translated some 

portions of the vernacular statements of the Chanchal Mandal in English. 

PW 5 stated that after the confessional statement was recorded, the 

accused put his signature on it in his/PW5‟s presence. PW 5 exhibited the 

signature of accused Chanchal Mandal, as Ext 6 (1), 6 (2), 6 (3), 6 (4) , 6 

(5) and 6 (6). PW 5 also exhibited his signature on the confessional 

statement as Ext. 6(7); the certificate given by him on the confessional 

statement as Ext 6 (8) and his signature before the certificate as Ext 6 (9).  

 

14. In cross examination, PW 5 stated that in Ext 6, the date of 

occurrence was recorded as 28.7.2011. PW 5 stated that he recorded the 

confessional statement after 18 days of the date of occurrence. PW 5 stated 

that he had not asked the accused, Chanchal Mandal whether before having 

his confessional statement recorded before him, he had made any 

confessional statement before any other person. PW 5 stated that the 

confessional statement was recorded in a printed form which was 

recorded/written on 16.8.2011. PW 5 stated that whatever the accused, 

Chanchal Mandal narrated to him on 12.8.2011, was recorded by him only in 

the order sheet of the record of GR Case No. 1711/11 and no- where else. 

PW 5 stated that he had not obtained any medical certificate regarding the 

mental or physical condition of the accused before recording the confessional 

statement. PW 5 stated that the time of recording the confessional statement 

was not mentioned in Ext 6, but the same probably was recorded in the 

second half of court hours. PW 5 stated that after being produced in the 

Court on 16.8.2011 and before his statement was recorded, the accused was 
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in custody. PW 5 stated that he had not recorded in his order dated 

16.8.2011 to the effect that he had informed the accused that he could 

engage a lawyer, if he so desired, to defend himself. PW 5 stated that on 

12.8.2011, while giving time to the accused for reflection, he had not made 

any order directing the jail authorities to keep the accused segregated as the 

accused desired to confess and his statement would be recorded on the next 

date. PW 5 stated that the accused was produced before him after 18 hours 

including night hours of his arrest. PW 5 denied the suggestion that he had 

not disclosed to the accused that the confession would be recorded by him in 

the capacity of a Judicial Magistrate nor as an enquiry officer in order to find 

out the truth whether the accused had been influenced by anyone to confess. 

PW 5 denied the suggestion that he had not asked the accused whether the 

police influenced him to confess or not and that he had not warned the 

accused before his statement was recorded to the effect that if he confessed, 

the same could be used against him and that when the accused was brought 

before him from police custody, he had not ascertained whether the accused 

had any injuries on his body or not. PW 5 stated that the accused confessed 

in Assamese and he recorded his confession partly in Assamese and partly in 

English. PW 5 denied the suggestion that the accused had not confessed 

voluntarily and at the relevant time the accused was under distress, torture, 

worry, strain and peril which was caused by the police personnel and that 

before recording the confessional statement, the accused was not given any 

proper caution and that the statement recorded by him was not recorded as 

per the provisions of law.  

 

15. PW 6, Sri Utpal Dutta stated that on the date of occurrence he was 

called by the Rangapara PS to videograph, accordingly, he video-graphed. PW 

6 stated that he had seen the Compact Disc which he submitted to the police 

after videography, in the Court. PW 6 stated that he would be able to identify 

whether the said CD was the one which he had submitted to the police after 

recording, if the contents of the CD was shown to him. After the display of 

the CD in the open Court, PW 6 stated that he had seen the contents of the 
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Sony make CD bearing No. 4-901780677696 as displayed in the Court and 

the same was the one, which he had submitted in the police station. PW 6 

stated that the accused had taken them from the police station to the place 

where he had kept the object. PW 6 stated that he / PW 6, video shot the 

entire route, that is, from police station to where the object was recovered. 

PW 6 stated that the accused guided them to the place where the object was 

kept. PW 6 stated that police seized the compact disc (CD), Sony CDR bearing 

No. 4-901780677696 (M. Ext. 1) which he had given to the police after 

recording, vide Ext. 7, on which he signed as a witness. 

 

16. In cross examination, PW 6 stated that he did not know anything 

about the occurrence nor did he have any permit from the government to 

video shoot any event related to crime. PW 6 stated that the police were all 

along present with the accused person when he was video shooting but he 

could not recall whether the accused person was hand cuffed or not. PW 6 

stated that he could not say in whose residence or address, he was led to 

videograph. PW 6 stated that in the video he had seen one lady giving a 

wooden stick and hand over, the same to the accused.PW 6 stated that he 

transferred the contents of the camera to a compact disc and he submitted 

the same (material exhibit A) to the police. PW 6 denied the suggestion that 

he edited the contents which he had captured. PW 6 stated that he 

transferred the contents in a video shop which was less than ½ km away 

from the police station. PW 6 stated that neither the police nor the accused, 

were present when he converted the captured images from the camera on to 

the compact disc. PW 6 stated that the original film of the video camera was 

not given to the police by him, since the police had not sought the same. PW 

6 stated that he did not have any knowledge about the language used in Ext 

7, which uses the words „leading to discovery‟.  PW 6 stated that he signed on 

Ext 7 as a Seizure witness to the compact disc, submitted by him to the 

police. PW 6 denied the suggestion that he stated before the police that he 

had edited the happenings captured by him and then submitted the CD to the 

police. PW 6 stated that the police packed the CD in an envelope in his 
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presence but he could not recall whether the same was sealed with “lah”. PW 

6 stated that he had not seen the envelop, in which the CD was available in 

the Court sealed with “lah” and that he had only seen it to be stapled. PW 6 

stated that the compact disc itself did not have any marking on it; only the 

envelop in which the compact disc was kept had been marked. PW 6 denied 

the suggestion that the Material Exhibit 1 was subsequently doctored and 

manufactured and it was not the same CD which he had submitted to the 

police and that the original film was not submitted to the police because 

materials other than what was displayed in Material Exhibit 1 would have 

been revealed and that since he did not have any authority to videograph 

crime related issue, the CD was not admissible in law and his evidence was 

not admissible and that the compact disc which had been displayed in the 

open court, was not the one which was seized vide Ext 7.  

 

17. PW 7, Sri Niranjan Chakraborty stated that both the accused and the 

deceased were his neighbours. On 28.7.2011 at about 9 PM, there was a 

quarrel between the deceased and the accused, at the relevant time he was 

in his house and had gone to sleep. PW 7 stated that on the next date, they 

learnt that the accused had killed Jaydeb Mandal and that the latter was 

hospitalised at Rangapara. Later, they learnt that Jaydeb was taken to 

Guwahati for treatment where, he subsequently died while under treatment 

on 10/8/2011. PW 7 stated that the deceased was a driver and he always 

used to consume alcohol and create a ruckus, use obscene language and 

quarrel. PW 7 further stated that on 12/8/2011 the accused and the police 

came to the house of Monika Mandal and Monika Mandal, sister of the 

accused, took out a wooden stick (M. Ext. 2) like bat and the police seized the 

same vide seizure list (Ext 8), where he signed as witness. 

 
18. In cross examination, PW 7 stated that he had not seen who had 

killed whom nor had he seen any blood on Material Ext 2, which had been 

shown to him in the Court. PW 7 stated that wooden stick seized vide Ext 8 

could be found in anyone‟s house. PW 7 stated that he could not say from 
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where Material Ext 1 came in the hands of Monika Mandal. PW 7 stated that 

after 28.7.2011 and 10.8.2011, he had seen Joydeb Mandal in a good 

working condition. PW 7 stated that he did not have any personal knowledge 

as to how Joydeb expired. PW 7 stated that both the accused and Joydeb 

shared the same compound. PW 7 stated that he had not seen the accused 

and Jaydeb, but had only heard hulla. 

 

19. PW 8, Sri Atul Saikia stated that he was endorsed with the instant 

case on transfer of Anu Ram Nath, SI from Rangapara. PW 8 stated that on 

perusal of the case dairy he found that the investigation was complete and 

only charge-sheet was to be submitted and, as such, on being satisfied, he 

submitted charge-sheet (Ext. 9) against the accused person. 

 

20. In cross examination, PW 8 stated that he had not recorded the 

statement of the witnesses and the entire investigation had been 

conducted by Anu Ram Nath, SI. PW 8 stated that he submitted 

chargesheet (Ext. 9) on the basis of the materials on record. PW 8 denied 

the suggestion that he had wrongly submitted chargesheet against the 

accused person without their being any material against him. 

 

21. PW 9, Sri Anuram Nath deposed that on 11.8.2011 he was posted 

at Rangapara PS and on the said day, Lakhi Mandal lodged an FIR (Ext. 2) 

and the same was registered as Rangapara PS Case No. 182/11 u/s 

447/302 IPC. PW 9 stated that he took up the investigation of the said 

case. PW 9 stated that on receipt of the FIR, he went to the house of the 

deceased/place of occurrence at Rangapara, prepared sketch map (Ext. 

10), recorded the statement of witnesses and searched for the accused but 

did not find him on that day. Later, the accused was caught and the 

weapon of offence, that is, a wooden stick (M. Ext. 2) was seized vide Ext. 

8. PW 9 stated that he arranged for video recording, when the accused led 

them to the weapon of offence, that is, wooden battam/bat and the same 

was videographed by Videographer, Sri Utpal Dutta.  PW 9 stated that after 
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completion of videography he seized one recorded compact disc (CD), Sony 

CDR bearing No. 4-90178067769 (M. Ext. 1) vide seizure list (Ext 7). PW 9 

further stated that he made a prayer before the Ld Chief Judicial 

Magistrate, Sonitpur, Tezpur for recording of confessional statement of the 

accused and the accused was forwarded to the Court. PW 9 stated that in 

the case dairy he had seen the inquest report (Ext. 11) and dead body 

challan (Ext. 12) and the post mortem report which were collected by SI 

Atul Saikia to whom he had handed over the case dairy, on his transfer. 

PW 9 stated that record revealed that SI Atul Saikia submitted the 

chargesheet and the inquest was conducted on the dead body of Jaydeb 

Mandal of Rangapara at GMC, Hospital by SI Dipak Saikia. 

 
22. In cross examination, PW 9 stated that the place of occurrence was 

about 2½ km from the police station. The FIR was lodged on 11.8.2011 at 

10 AM and in the FIR it was stated that the deceased sustained injuries on 

28.7.2011. PW 9 stated that no information in the police station was 

received in between 11.8.2011 to 28.7.2011, about the occurrence. PW 9 

stated that he did not record the statement of the accused in verbatim 

when the accused informed him that he had kept the woodam 

battam/bat/stick in the house of his sister, Monica Mandal, prior to the 

accused leading them to discover the wooden battam. PW 9 stated that he 

recorded the statement of the accused u/s 161 Cr. PC, in which he stated 

that the wooden battam/weapon of offence was hidden in his sister‟s 

house. PW 9 stated that videography was done on 12.8.2011 and video CD 

seized from videographer, Utpal Dutta on 13.8.2011. PW 9 stated that the 

videographer told him that the said CD was the original of the video which 

he had recorded. PW 9 further stated that he had arrested the accused on 

11.8.2011 and produced him in the Court on 12.8.2011. PW 9 stated that 

the accused was with them for about 22 hours since after his arrest. PW 9 

stated that the accused was in police lock up for one night. PW 9 denied 

the suggestion that the accused was beaten up in the lock up, compelled 

and pressurised to confess and that the accused did not lead them to 
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discover the weapon of offence/wooden battam and that the original 

recording was not seized by him and that he had seized the edited, copied 

and transferred product. PW 9 stated that the object being a cricket like 

bat (Material Ext. 2) , as seen in the Court did not have any blood on it.  

 

23. In the instant case the accused is facing trial for having intentionally 

and knowingly committed the death of his brother, Jaydeb Mandol on the 

night of 28.7.2011 with a wooden stick/battam/bat like object.  From the 

evidence of the Medical Officer, it is seen that Jaydeb Mandal sustained 

injury on the left parietal area on the scalp which was of 3 cm x 1 cm, 

scalp deep. The MO/PW 1 has categorically stated that the injury could not 

be sustained because of a fall as it was in the parietal area (vertex).  

Contrary to the said medical opinion of PW 1, it is seen that PW 2 (wife of 

the deceased), PW 3 (daughter in law of the deceased), PW 4 (son of the 

deceased) have in unison stated that Jaydeb Mandal, during a quarrel with 

his accused brother, advanced in a drunkard condition to assault the 

accused and fell on the bricks/ditch, thereby sustaining injuries. PW 2, PW 

3 and PW 4 are not only immediate family members of the deceased but 

also natural witnesses, as the occurrence had taken place in their house. 

The said witnesses have not supported the prosecution story. In fact, PW 

2, the wife of the deceased has completely resiled from her version in the 

FIR and has gone on to depose that the said version was based on the 

basis of what was tutored by the villagers.  PW 2, PW 3 and PW 4 have not 

been confronted with their statement recorded u/s 161 Cr.PC. PW 7, the 

only independent witness and neighbour of PW 2, PW 3 and PW 4, has 

corroborated only on the point that there was a quarrel between the 

accused and his brother Jaydeb Mandal and he heard later that the 

accused had killed his brother.  In fact, the said PW 7 has gone on to say 

that the deceased was known to consume alcohol, use slang language and 

create ruckus. 
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24. The prosecution has sought to rely upon the fact of „leading to 

discovery” of the alleged weapon of offence, that is, the wooden 

stick/battam/bat. It is seen that PW 6, videographed the alleged act of the 

accused leading the police to discover the said wooden battam, which was 

handed over by the sister of the accused, to the police.  The defence has 

been successful in eliciting from PW 6 that the compact disc (Mat Ext 1) 

containing the videography was not the original and the police had not 

seized the original tape of the sony camera on which the videography was 

captured. Hence, Mat Ext 1 does not serve the cause of the prosecution. 

PW 5, the neighbour though deposed that sister of the accused, namely, 

Monika Mandol, took out the wooden battam, after which the police had 

seized the same. None of the witnesses except PW 9/ IO, has stated that 

the accused had kept the wooden battam in his sister‟s house. None have 

infact deposed that it was the accused who asked his sister to give the 

police the said wooden battam, from the place where the accused had 

kept/hidden the same. It is to be noted that the occurrence is of 28.7.2011 

and Jaydeb Mandal died on 10.8.2011. Evidence of recovery of the wooden 

battam, allegedly, at the instance of the accused cannot by itself prove that 

the said object was the weapon of offence. There is no statement 

accompanying the alleged discovery. The evidence surrounding the 

discovery of the wooden battam may not be discarded as wholly untrue but 

it leaves a few significant questions unanswered and creates a sense of 

uneasiness in the mind of a Criminal Court, the Court of conscience that it 

has to be : “Why would the accused conceal a wooden battam/stick/bat in 

his sister‟s house for a period of more than a week and while his brother 

was under treatment and for that matter even after his brother‟s death ? 

Why would the prosecution witnesses not disclose that the accused had 

concealed and kept the wooden battam with which Jaydeb Mandal was 

assaulted ? Why was the fact not reported to the investigating authority on 

the night of occurrence when Jaydeb Mandol was first allegedly assaulted, 

taken to hospital and brought back home ? 
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25. This Court now analysis the confessional statement (Ext 6) of the 

accused recorded by PW 5. PW 5 though thoroughly cross examined, could 

not be demolished by the defence, result of which is that, Ext 6, the 

confessional statement of the accused remains intact. Though the defence 

has tried to portray that the accused was put to torture and that confession 

was thus extracted from the accused, however, apart from the mere 

suggestions, there is nothing on record to substantiate the same. The 

accused is seen to have retracted from his statement while his statement 

under section 313 CrPC was being recorded. It is settled that retraction 

ought to be at the earliest and not at the time when the trial is about to be 

concluded. Notwithstanding the latter, it is to be seen whether conviction 

can be based only on the basis of the confessional statement of the 

accused. 

 

26. In  Kashmira Singh v. State of Madhya Pradesh, reported in AIR 

1952 SC 159 it has been held that “The proper way to approach a case of 

this kind is, first to marshall the evidence against the accused excluding the 

confession altogether from consideration and see whether, if it is believed, 

a conviction could safely be based on it. If it is capable of belief 

independently of the confession, then of course it is not necessary to call 

the confession in aid. But cases may arise where the Judge is not prepared 

to act on the other evidence as it stands, even though, if believed, it would 

be sufficient to sustain a conviction. In such an event the Judge may call in 

aid the confession and use it to lend assurance to the other evidence and 

thus fortify, himself in believing what without the aid of the confession he 

would not be prepared to accept.” 

 

27. Analysing the evidence thus, it is seen that in the instant case, 

there is no other reliable evidence adduced by the prosecution, so as to 

allow this Court to consider the confession as a re-assurance to such 

reliable evidence. In the instant case, there is no other evidence available 

on record on which, conviction can safely be based, so as to, allow this 
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Court to use confession to support that belief or conclusion. In fact, if 

confession is excluded from the ambit of consideration, this Court is left 

with no evidence to marshall the same against the accused.  

 

28. In view of the aforesaid discussion, it is held that the prosecution 

has failed to prove that the accused person caused the death of Joydeb 

Mandal, beyond reasonable doubt, as such, he is acquitted of the charge 

u/s 302 IPC and set at liberty forthwith.  

 

29. Considering the facts of the instant case, this matter is not referred 

to District Legal Services Authority for granting compensation u/s 357A Cr. 

P.C. 

 

30. Send a copy of the order to Learned District Magistrate, Sonitpur 

u/s 365 Cr. P.C. 

  

The judgment is signed, sealed and pronounced in open court, in 

the presence of both sides, on this the 2nd day of June, 2016. 

 

Additional Sessions Judge No. 2,(FTC) 
Sonitpur, Tezpur. 
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A N N E X U R E 
 
1. Witnesses for Prosecution  

 P.W. 1 : Dr Amarjyoti Patwary 
  P.W. 2 : Smt. Lakhi Mandal 
  P.W. 3 : Smt.  Sanginta Mandal 

  P.W. 4 : Sri Sanjay Mandal 
 P.W. 5 : Sri Kiranlal Bhaishnav 
 P.W. 6 : Sri Utpal Dutta 
 P.W. 7 : Sri Niranjan Chakraborty 
 P.W. 8 : Sri Atul Saikia 
 P.W. 9 : Sri Anuram Nath  
  

2. Witnesses for Defence : NIL 
 
3. Court Witnesses :  NIL 
 
4. Prosecution Exhibits: 
   Ext. 1   : Post Mortem Report 
   Ext. 2   : FIR  

  Ext. 3   : Order of SDJM, Sadar, Tezpur 
   Ext. 4 & 5 : Order dated 12.08.2011 and 16.08.2011  
   Ext. 6   : Confessional statement of the accused  
   Ext. 7 & 8  : Seizure List 
   Ext. 9   : Charge-sheet 
   Ext. 10  : Sketch Map 
   Ext. 11  : Inquest Report 
   Ext. 12  : Dead Body Challan  
  
   

5. Defence Exhibits : NIL 
 
6. Material Exhibits:  
   Ext. 1 : Recorded compact disc (CD) 
   Ext. 2 : Wooden stick/battam/bat 

 
 
 
 

Addl. Sessions Judge No.2 
Sonitpur, Tezpur 


